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ways,17 and he offers three replies. First, he claims that '[t]ort law has been
remarkably resilient and does not appear to be fading away; rather it is the
welfare state which is under siege,.18 Second, and in response to an
interpretation of this worry which he calls 'the good being the enemy of the
best' and which he attributes to Stephen Sugarman, he states that 'the
Scandinavian experience shows ... that inserting egalitarian sensitivity into
tort law might' lead to 'an increase in state welfarism'. 19 And third, he
claims that it is only if we are 'committed to a monistic approach,2o about
value that we will see the need to sacrifice some egalitarian goals for the
sake of the other more traditional goals which tort law has been thought to
pursue as something to regret.

However I do not think that any of these responses meets my worry,
and I will briefly explain in reverse order. As regards his third point~ there is
nothing objectionably value-monistic about recognising that tort law is
inefficient and that we can get better value for money from another setup;
after all, we can strive to pursue plural aims at the lowest possible price
without thereby having to sacrifice the pursuit of any of those aims for the
sake of even greater efficiency. As regards his second point, apart from
doubts about whether the move towards increased state welfarism in
Finland was indeed caused by inserting egalitarian sensitivity into tort law,
we can still surely ask whether the same result (increased state welfarism)
couldn't be achieved in a cheaper way (e.g. perhaps through advertising
campaigns) than at the hefty price tag of the tort law system. And finally, as
regards his first point, suppose for instance that tort law were abolished
completely and that people were only allowed to claim no-fault benefits
from the social welfare system; if this setup did a better job of promoting
the aims which we wanted to promote than the reformed-tOli-law based
setup and it did this at a lower administrative cost too, then shouldn't we
choose this other system rather than the reformed tort law alternative? Thus,
if my first worry about the complexity of Keren-Paz's solution is justified,
then that solution may indeed turn out to be very expensive, and that in turn
might give us reason to search for another tool - e.g. social welfare or no­
fault systems - which is better suited for the job of promoting the aims that
we wish to promote.
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Please see the relevant sections of Keren-Paz's book for how these are
meant to be interpretations ofthis worry.
Keren-Paz, above n 1, 18
Ibid 18.
Ibid 41.
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So in summary, this book presents impressingly detailed analysis that
bolsters the case in favour of incremental tort law reform. However,
although its greatest strength is the depth of analysis offered, at the same
time supporters of radical law reform proposals may interpret the
complexity of the solution that is offered (and its respective cost) as
conclusive proof that tort law can only take adequate account of egalitarian
aims at an unacceptably high cost.
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